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OVNENS, Adm ni strative Patent Judge

DECI SI ON ON APPEAL
This is an appeal fromthe exanminer’s final rejection of
clainms 25, 32 and 40, and refusal to allow clains 23, 31, 33
and 36-39 as anended after final rejection. These are all of
the clains remaining in the application.
THE | NVENTI ON
Appel lant’ s clainmed invention is directed toward a net hod

for increasing the rate of a browning reaction during the
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heati ng of baked goods. Caim40 is illustrative and reads as

foll ows:

40. A method of increasing a rate of a browning reaction
in food during heating thereof to produce a baked good, which
conprises heating said food under an atnosphere consi sting
essentially of argon, neon, krypton or xenon or a m xture
thereof at a pressure of up to about 3 atm

THE REFERENCES

Segal | 3,677,024 Jul . 18,
1972
Strobel et al. (Strobel) 4,971, 813 Nov. 20,
1990
McKenna et al. (MKenna) 5,021, 251 Jun. 4,
1991

THE REJECTI ONS
Clains 23, 25, 31-33 and 36-40 stand rejected under
35 U.S.C. 8 103 over appellant’s admtted prior art taken
together with Segall, and al so over MKenna taken together
with Strobel, appellant’s admtted prior art and Segall.
Claim 36 stands rejected under 35 U S.C. § 112, second
par agraph, as being indefinite for failing to particularly

point out and distinctly claimthe subject matter which



Appeal No. 1997-0151
Appl i cation 08/169, 542

appel l ant regards as the invention.

OPI NI ON

The rejection of claim36 under 35 U.S.C. § 112, second
par agr aph, is based upon the claimbeing indefinite due to its
dependence froma canceled claim i.e., claim35 (answer,
page 4). We summarily affirmthis rejection because it is not
contested by appel | ant.

Regarding the rejections under 35 U.S.C. § 103, we have
carefully considered all of the argunents advanced by
appel l ant and the exam ner and agree with appellant that these
rejections are not well founded. Accordingly, we reverse the
rejections under 35 U.S.C. § 103. W need to address only

appel lant’ s sol e i ndependent claim which is claim40.

Rej ection under 35 U.S.C. § 103 over
appellant’s admtted prior art taken w th Segal

The exam ner argues that appellant acknow edges on pages
1 and 2 of the specification that it was known in the art to

use inert gases to control pressure in the process of heating
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mlk (answer, page 4). Such a use of inert gas, the exam ner
argues, indirectly controls browning reactions. See id. The
exam ner, however, provides no evidence that the term “baked
good” in appellant’s sol e i ndependent claimenconpasses m | k.
Al so, the exam ner has not established that any control of a
browni ng reaction of mlk caused by the inert gas would
increase the rate of the browning reaction as required by
appel l ant’ s i ndependent claim

Segal | discloses a nethod for preserving foodstuffs such
as fruits, vegetables, neats, fish and the |i ke by placing
themin a chanmber which is pressurized with an inert gas which
can be a noble gas such as neon or argon, and cooling the
chanber to about -20EC (col. 1, lines 59-65; col. 2, lines 14-
50) .

The exam ner argues that Segall treats foods with noble
gases to control color changes in the foods and that,
therefore, it would have been obvious to one of ordinary skill
inthe art to mani pul ate the paraneters of the process,

i ncludi ng pressure, by changing the gas pressure to cause an

i ncrease in browning (answer, pages 4-5). The preservation of
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foodstuffs by the Segall process, however, appears to decrease
the rate of a browning reaction rather than increase it as
required by appellant’s clainms. Furthernore, the exam ner has
not expl ai ned why one of ordinary skill in the art would have
been led by the prior art to apply Segall’s preservation

met hod during the heating of baked goods.

For the above reasons, we conclude that the exam ner has
not carried the burden of establishing a prima facie case of
obvi ousness of the clained invention over appellant’s admtted
prior art in view of Segall.

Rej ection under 35 U S.C. § 103 over McKenna taken with
Strobel, appellant’s admtted prior art and Segal

McKenna di scl oses a nethod for preserving |lenon juice in
t he absence of a sulfiting agent by adding to the | enon juice
1) sodium benzoate, 2) one or nore of ascorbic acid, sodium
aci d pyrophosphate, glucose oxidase and sodi um
hexanet aphosphate, and 3) an inert gas (col. 1, lines 42-52;
claim1). This treatnent, MKenna teaches, inhibits browning
of the lenon juice (col. 1, lines 51-52).

Strobel discloses nmashing apples and renoving the juice
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in a process wherein oxygen is excluded by bl anketing the
apparatus with a non-reactive, non-oxidative gas which can be
argon, so as to avoid or reduce oxidation and/or browning
reactions in the mash (col. 5, lines 52-64).

The exam ner argues that although neither MKenna nor
Strobel discloses controlling the browing of baked goods, it
is well known to enploy browning techniques in baked goods
(answer, page 7). In support of this argunent the exam ner
relies upon appellant’s acknow edgnent (specification, page 1)
that the Maillard reaction is involved in the nonenzymatic
browni ng of foods during cooking (answer, page 7). The
exam ner points out that the applied prior art does not
di scl ose increasing the rate of the browning reaction, but
argues that it was well known to pronote browning reactions
(answer, page 8).

The exam ner, however, does not explain why the applied
prior art itself would have | ed one of ordinary skill in the
art to heat baked goods in an atnosphere which consists
essentially of the noble gases recited in appellant’s claim

40. See In re Rinehart, 531 F.2d 1048, 1051, 189 USPQ 143,
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147 (CCPA 1976). Al of the references relied upon by the
exam ner concern reducing the rate of a browning reaction
rather than increasing it as required by claim40, and none of
the references pertain to baked goods. To arrive at
appellant’s clained invention the exam ner has used

i nperm ssi bl e hindsight in view of appellant’s disclosure of
the invention in his specification. See WL. Gore & Assocs.

v. Garlock, Inc., 721 F.2d 1540, 1553, 220 USPQ 303, 312-13
(Fed. Cir. 1983), cert. denied, 469 U. S. 851 (1984); In re

Rot hermel , 276 F.2d 393, 396, 125 USPQ 328, 331 (CCPA 1960).
Accordingly, we conclude that the exam ner has not carried the
burden of establishing a prima facie case of obvi ousness of
appel lant’ s clained invention over McKenna taken together with

Strobel, appellant’s admtted prior art, and Segall.
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DECI SI ON

The rejection of claim36 under 35 U.S.C. § 112, second
paragraph, is affirmed. The rejections of clains 23, 25, 31-
33 and 36-40 under 35 U.S.C. 8 103 over appellant’s admtted
prior art taken together with Segall, and over MKenna taken
together with Strobel, appellant’s admtted prior art and
Segal |, are reversed.

No time period for taking any subsequent action in

connection with this appeal may be extended under 37 CFR

§ 1.136(a).
AFFI RVED- | N- PART
Bradley R Garris )
Adm ni strative Patent Judge )
)
)
)
Terry J. Owens ) BOARD OF
PATENT
Adm ni strative Patent Judge ) APPEALS AND
) | NTERFERENCES
)
)
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